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BEFORE THE
| LLI NOI S COMVERCE COMM SSI ON

I N THE MATTER OF:

[111inois Commerce Conmm SSi on
on Its Own Modti on,

Petitioner,
- Vs_
No. T14-0075
| owa Pacific Holdings - Chicago
Term nal Rail way,

Respondent .

Citation with respect to Chicago
Term nal Railway and the failure
to maintain various highway-rail
grade crossing surfaces in
accordance with the requirenments
of 92 IIl.Adm Code

Part 1535. 203.

(A i L Al S N

Chi cago, Illinois
April 8, 2015

Met pursuant to notice at 11:00 a.m

BEFORE:

TI MOTHY E. DUGGAN, Adm nistrative Law Judge.
(Appeared via videoconference)
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JUDGE DUGGAN: Pursuant to the authority
vested in me by the State of Illinois and the
I1'linois Commerce Comm ssion, | now call docket
T14- 0075 for a hearing.

May we have the appearances? And we wil
start with M. M chaud for Chicago Term na
Rai | way: Your nane, business address, who you
represent, and your phone nunber.

MR. M CHAUD: Good norning, your Honor.
David M chaud on behalf of |Iowa Pacific Hol dings
which is the parent conpany of Chicago Term na
Rai l way. Our address is 118 South Clinton,
Chicago, Illinois, 60661. And |I'm here on behalf
of Chicago Term nal Rail way.

JUDGE DUGGAN: Okay. Did you give us your
phone nunber?

MR. MCHAUD: |'msorry. (312) 667-0322.

JUDGE DUGGAN: All right. M. Vercruysse?

MR. VERCRUYSSE: Thank you, your Honor.
Brian Vercruysse, V-e-r-c-r-u-y-s-s-e, representing
the Rail Safety Section Staff fromthe Comm ssion;

address 527 East Capitol Avenue, Springfield,
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I1linois, 62701. M phone nunber is (312) 636-7760.

Thank you, your Honor.

JUDGE DUGGAN: All righty. And |I'm not
sure how you said that on the record, M. M chaud,
but you are the attorney for lowa Pacific Hol dings
which is a corporation that is the sole owner of
Chi cago Term nal Railway which is a separate
corporation; is that correct?

MR. M CHAUD: Yes.

JUDGE DUGGAN: Okay. But you're also --
you're here today as the attorney for the
second corporation, Chicago Term nal Railway; is
t hat correct?

MR. M CHAUD: Yes.

JUDGE DUGGAN: Okay. So this was set for
status and also for a schedule for repairs. And
prior to the hearing -- M. Fuhrer, do you want to
rai se your right hand?

(Wtness sworn.)
JUDGE DUGGAN: Thank you very nuch.
Okay. M. Fuhrer, prior to -- state your

name and spell your |ast name.
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MR. FUHRER: Sure. Tim Fuhrer,
F-u-h-r-e-r, superintendent Chicago Term na
Rai | way.

JUDGE DUGGAN: Very good.

And in that capacity, are you in charge of
the repairs to be nade to North Street and
Division Street and their crossing with Chicago
Term nal Rail way?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. And pursuant to that
authority, did you send by email a summary of a
schedule for repairs to M. Vercruysse?

MR. FUHRER: Yes.

JUDGE DUGGAN: And that was just yesterday
or the day before, correct?

MR. FUHRER: Yes.

JUDGE DUGGAN: And that basically just
said you were going to try to get in there and do
these repairs at the end of April, correct?

MR. FUHRER: Yes.

JUDGE DUGGAN: Now, for the record, let it

show that we had a somewhat productive off-the-record
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di scussion so that we m ght stream ine what, in
fact, goes on the record and |I understand what's
goi ng on here.

You do understand, M. Fuhrer, that the
Comm ssion entered an order requiring the Chicago
Term nal Railway to make repairs to the crossing of
the Chicago Term nal Railway with North Street in
Chi cago, as well as Division Street in Chicago; is
t hat correct?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. And it had a date
for those repairs to be conpleted in the order and
t hat date was not met, correct?

MR. FUHRER: Yes.

JUDGE DUGGAN: And so the railroad filed a
request for an extension of time, right?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. Now, who is Daniel K
Mar ko, M a-r-k-o.

MR. MCHAUD: He is the general counsel,
whereas |'m the associ ate general counsel, for |owa

Paci fic Hol dings or also for Chicago Term nal
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Rai | way.

JUDGE DUGGAN: OCkay. And, Caryl, | guess
you'll make a note that that was M. M chaud
answering that question, not M. Fuhrer, correct?
Okay. Because M. M chaud or soneone under his
name sent a one-page sheet request for extension of
time, no proof of service, no indication as to who
he is or whether he's an attorney or what his
position is. So -- if | said M. M chaud, | neant
M. Marko. Pardon me. M. Daniel K. Marko sent
this request for an extension of time wthout
i dentifying who he was. That's why | asked who
David Marko is.

His letter, for what it's worth, dated
Novenmber 25th refers to a Novenmber 30th deadline --
this is 2014 -- and represents that Com Ed and
Ni cor, N-i-c-o0-r, Gas were working on
Division Street |ocating utilities at the crossing.
Therefore, the business street was -- half of it
was cl osed up while Com Ed and Ni cor proceeded
under the tracks, and therefore, Chicago Term na

could not conduct their repairs at the sanme tinme
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t hat Com Ed and Nicor were working there.

He al so represents that due to the cold
weat her, asphalt production is slow, so wthout
asphalt, that added tenporary delays to their
contractors. And he represents they still didn't
have permts fromthe City of Chicago. Therefore,

they can't make the repairs by the 30th.

So we'll come back to that in a bit, but
for right now, I want to clarify that, M. Fuhrer,
you' ve represented here today that, in fact,

repairs have been made to Division Street by
patching with asphalt; is that correct?

MR. FUHRER: Correct, yes.

JUDGE DUGGAN: And it is your intention to
do a much nore permanent repair or reconstruction
of this crossing when Division Street is
resurfaced; is that correct?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. And is it correct
that that's why you didn't do a nore permanent-type
repair at this time?

MR. FUHRER: Yes.
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JUDGE DUGGAN: All right. Because
Di vision Street, you acknowl edge there are panels
m ssi ng?

MR. FUHRER: Yes.

JUDGE DUGGAN: And you didn't replace
t hose panels and you didn't el evate any ot her
undul ations in other panels, correct?

MR. FUHRER: Yes.

JUDGE DUGGAN: You just patched, correct?

MR. FUHRER: Correct.

JUDGE DUGGAN: Okay. And it's your
i ntention to keep an eye on that and maintain it
with patch until such time as Division Street is
reconstructed or resurfaced and then you can
rebuild your crossing surface; is that correct?

MR. FUHRER: Yes, correct.

JUDGE DUGGAN: MWhat's your programto keep
an eye on that? How do you do that? How do you
nmoni tor that?

MR. FUHRER: One, when we go down there on
a weekly basis to service the custoner and we have

a track departnent that watches our track.
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JUDGE DUGGAN: So tell me about the
servi ce departnent.

MR. FUHRER: Yeah. We have a track
departnent and a foreman. He walks the rail and
keeps track of the property as far as nmai ntenance.

JUDGE DUGGAN: How long is this particular
track?

MR. FUHRER: How | ong?

JUDGE DUGGAN: How | ong.

MR. FUHRER: The crossing, 60 feet.

JUDGE DUGGAN: Well, | was getting the
I mpression froman off-the-record di scussion that
this track serves one custonmer?

MR. FUHRER: Correct, yes, Big Bay Lunber.

JUDGE DUGGAN: And so | also got the
| npressi on that maybe the track runs back to sonme
rail yard and it may not be that...

MR. FUHRER: No. The whole property is
about three mles | ong.

JUDGE DUGGAN: Okay. That's what | asked.
Okay. The track is about three mles |ong?

MR. FUHRER: Yeah, on Goose |sl| and.
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MR. M CHAUD: Yes, three mles.

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. So this service
departnment has no responsibility other than for
this three mles, or does it have other track?

MR. FUHRER: Just this track

JUDGE DUGGAN: |Is the service departnment
j ust one person?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. And then other than
that, you're saying that the -- when the trains run
over it, they can nonitor report -- the engineers
can report?

MR. FUHRER: Yes.

JUDGE DUGGAN: Have you known about this
crossing condition for a long time?

MR. FUHRER: Yes.

JUDGE DUGGAN: Why didn't you do anything
about it?

MR. FUHRER: Because there was
construction going on and the plan was to fix it

ongoi ngly with bl acktop or asphalt until the road
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gets rebuilt.

JUDGE DUGGAN: Okay. Well, why didn't
that -- would you agree that that plan didn't work?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. MWhy didn't it work?

MR. FUHRER: Ti me.

JUDGE DUGGAN: Is that -- you mean
priority of time?

MR. FUHRER: Yeah.

JUDGE DUGGAN: Did you realize it was
danger ous?

MR. FUHRER: It had been patched
accordingly to keep the biggest -- biggest ruts,
holes fill ed.

JUDGE DUGGAN: Not from the video | saw.
And that's at the prior evidentiary hearing in
which the railroad did not appear.

How woul d you change that in the future?
How woul d you prioritize that? How would you make
sure that this -- this one-person service
departnent takes care of this?

MR. FUHRER: Better tabs on the situation.
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JUDGE DUGGAN: Better what?

MR. FUHRER: Better tabs or, you know,
watching it on a regul ar basis.

JUDGE DUGGAN: Are you saying tabs |ike
t-a-b-s?

MR. FUHRER: Yeah, you know, keeping tabs
on sonet hi ng.

JUDGE DUGGAN: Okay. All right. | can go
to North Street unless -- Brian and M. M chaud,
unl ess you want to ask questions about Division
Street before | go to North Street. Do you want to
take them one at a tinme, Brian?

MR. VERCRUYSSE: | can just note for
Division Street, for the record, that the patch was
put in place and it was extensive patching and that
| inspected it on Decenmber 30th of 2014 and that as
far as continuing, we agree with the nmonitoring of
the crossing and that we also believe that there
shoul d be continued coordination with M. Fuhrer
and CDOT as far as the plan for reconstruction or
this l[arger plan.

Ot her than that, | do not have questions
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for M. Fuhrer regarding Division Street, but North
Il hold for when you're ready. Thank you.

JUDGE DUGGAN: Okay. M. M chaud, sanme
question: Do you have anything to address with
Di vi sion Street al one?

MR. M CHAUD: Just that going forward,

we'll try to do a better job monitoring it. | know
that we've recently started -- entered into a
contract with a new asphalt provider and we'll just
try to -- once they -- | will be in conmmunication
also with the city to see if | can get some -- see
what their plans are for when the road will be

reconstruct ed.

JUDGE DUGGAN: Okay. Very good. That
woul d be very helpful. Yeah. It will be a good
thing to address when we have a nmore conplete
heari ng.

Okay. Moving to North Street, on
North Street, you do, in fact, intend to do a nore
conpl ete, permanent repair job by replacing panels
or elevating themto their proper level; is that

correct, M. Fuhrer?
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MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. And is the present
delay in acconplishing that purely working out with
the city the permt to do so and working with
traffic arrangenments so the city doesn't have to
cl ose the road?

MR. FUHRER: Yes.

JUDGE DUGGAN: And you indicated, before
we went on the record, that you believe the work
there could take as little as two days and shoul d
be done within a week at the nost; is that right?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. However, you don't
know what the shape of the supporting structures in
the crossing m ght be once you take out the
exi sting asphalt, correct?

MR. FUHRER: Correct, yes.

JUDGE DUGGAN: Excuse ne. You have to
t ake out the existing rubber panels there; is that
ri ght?

MR. FUHRER: Correct, yes.

JUDGE DUGGAN: Okay. And then you'll see
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what you have underneath and what you have to deal
with, right?

MR. FUHRER: Yes.

JUDGE DUGGAN: COkay. But in any event,
what you want to do is start on the north end of
the -- of this crossing and work your way south
taki ng up one panel at a time and whatever panels
need to be done to do the repair work underneath
and nove al ong, right?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. And you'd like to do
this -- once you start it, you'd like to do it day
after day until it's done, right?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. However, you don't
know what the city is going to |let you do and how
that's going to gibe with the time it takes you to
do that? What | mean by that is sinmply if you
can't get it done by Friday afternoon and they
don't want to close it for the weekend, you didn't
get it done in that week?

MR. FUHRER: Yes.
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JUDGE DUGGAN: Okay. And at that point
it's out of your control, right?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. But presumably your
goal would be, in that worst-case situation, to
start again the next Monday, right?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. And so that is your
plan as to work -- as soon as the city lets you
start working, you work your way fromnorth to
sout h and work continuously until it's conpleted as
the city allows you to do so with their permtting
process and their -- their direction as to how --
how much the road can be closed to track, correct?

MR. FUHRER: Yes.

JUDGE DUGGAN: Okay. And you would hope
to do that yet by the end of this nonth, correct?

MR. FUHRER: Yes.

JUDGE DUGGAN: | think you told ne there's
one person with the city that makes these
decisions. You can go talk to that person, work it

out with that person, correct?
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MR. FUHRER: Yes.

JUDGE DUGGAN: All right. And that you're
going to be doing that attenmpting to make contact
and communi cate with that person by phone and in
person, whatever works best, to make the contact
and get it done starting today, right?

MR. FUHRER: Yes.

JUDGE DUGGAN:. Okay. M. Vercruysse,
anything you'd |like to pursue on that or...

MR. VERCRUYSSE: Yes, your Honor, a couple
of questions for M. Fuhrer relative to the
North Avenue crossing.

TI MOTHY FUHRER
called as a witness, having been first duly sworn,
was exam ned upon oral interrogatories, and
testified as follows:
EXAMI NATI ON

BY MR. VERCRUYSSE:

Q M. Fuhrer, will you renove all of the
panel s and replace themw th asphalt?

A Yes.

Q Okay.
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A That's the plan.
Q In terms of -- you testified as far as the

track department having a foreman. Who is the

foreman?
A Juan Martinez.
Q Do you know Juan Martinez's phone nunber

off the top of your head?

A No.

Q | s Juan the appropriate person to contact
in matters of this, or should the contact be first
directed to you?

A Me, Tim

Q Okay.

MR. VERCRUYSSE: Your Honor, that's all |
have. Thank you. Thank you, M. Fuhrer.

JUDGE DUGGAN: M. M chaud?

MR. M CHAUD: | have no questions, your
Honor, no coments.

JUDGE DUGGAN: Okay. Wuld you agree with
M. Vercruysse contacting M. Fuhrer and
M. Martinez? |s that agreeable to you,

M. M chaud?
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MR. M CHAUD: Yes, that's fine.

You know, | guess | do have a comment. |
just want to say we will -- you know, we'll try to
get this done as fast as possible. | think we're

just going to defer to the city as far as how to
control traffic, but if -- you know, if it was up
to us, we should be able to have it done within
two days assumi ng there's no major problems. |If
not two days, then | think the worst -- as we've
di scussed, the worst-case scenario would be about
five days, but it's dependent on the city's plan
for traffic control.

JUDGE DUGGAN: Okay.

MR. VERCRUYSSE: Your Honor -- |'m sorry.

JUDGE DUGGAN: Go ahead.

MR. VERCRUYSSE: Your Honor, | just had
one follow-up. I'msorry. | should have asked
this initially to M. Fuhrer. If that's okay with

you. ..

JUDGE DUGGAN: ©Oh, absolutely.
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FURTHER EXAM NATI ON
BY MR. VERCRUYSSE:
Q M. Fuhrer, what is your phone nunber?
A (847) 856-9537.

Q Thank you. |Is this the best nunmber to

reach you at, or do you have a cell phone number or

ot her nunmber that would be better?
A. That's the cell.

Q That's the cell. Okay. Thank you.

MR. VERCRUYSSE: That was all, your Honor.

Thank you.

JUDGE DUGGAN: Thank you.

Let me ask you this, Brian. Who did you
try to contact before? Was it M. Marko?

MR. VERCRUYSSE: It was M. Fuhrer. And
then after that, it was different people in the
| egal departnent. And then also ny initial letter
t hat was sent out to Ed Ellis, the president of
| owa Pacific Hol dings.

MR. MCHAUD: As far as -- if | can go

back again, for communication purposes, if there's

going to be any kind of written correspondence, |
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woul d prefer that to go to ne whether it's email or
a physical letter. |If it's a phone call as to
this -- you know, where the status is, you know,
for some kind of on-the-job update, that would be
best to go to Tim But any kind of written
correspondence can go to me and | can direct it
accordi ngly.

JUDGE DUGGAN: M. M chaud, you're saying
t hat Daniel Marko is the general counsel for |owa
Paci fi c Hol di ngs?

MR. M CHAUD: Yes.

JUDGE DUGGAN: Do you have any idea why he
woul dn't have returned M. Vercruysse's calls for

communi cati ons?

MR. M CHAUD: | do not know. You know, |
wasn't privy to those calls. | did come on board
in January. | apologize if there was any
non- communi cation. | don't think it was

mal i nt ended.
JUDGE DUGGAN: Do you -- how many people
are in the general counsel's office?

MR. M CHAUD: We've kind of changed it
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around. It used to be -- we've had sonme staff

changes with who was in the | egal departnent and
there were a couple of non-attorneys, and | have

been brought on to replace those -- to fill those

positions.
JUDGE DUGGAN: So before there was no
ot her attorney other than M. WMarko?

VMR. M CHAUD: There was one. | don't

when he left, but it was Attorney M chael Nol and.

| don't know -- | can't remenber when he |eft,

but. ..

JUDGE DUGGAN: All right. Okay. Moving

on to the questions that have to be dealt with
determ ni ng whet her any penalties should be

| nposed, | don't know that we can inpose any

penalties for the non-communications prior to the

citation order. Maybe we can. Maybe we can't.

don't know.
So I"mnot really sure how much of an
I ssue that is as to telling us why neither

M. Marko, nor M. Fuhrer, nor anybody was

responsive to get anything done here. And again,

know

|
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can |l ook at the citation order to find out how | ong
M. Vercruysse was trying to get something done.

But what ended up happeni ng, of course, is
t hat after nonresponse, nonresponse that
unfortunately everybody got their backs against the
wall so that the final citation order wasn't
entered until Novenmber and then you guys got this
utility situation and the weather issue, at | east
according to M. Marko's letter, that prevented you
fromgetting it done before the winter which is
what M. Vercruysse thought was necessary for
safety issues. So we did add one nore driving
hazard to winter conditions.

So the nonresponsiveness up front was
certainly significant. In fact, this thing didn't
get done then. It's not done now. So it won't
hurt to be prepared with some sort of explanation
of that, M. M chaud, because, again, the Conmerce
Comm ssion was getting ahold of you. The Comerce
Comm ssion regul ates this process. The Commerce
Conmm ssion could have done a whole ot of stuff

earlier, but, you know, nobody wants to make, you
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know, anything nore difficult than it is. No one
wanted to drag you into it, you know. You guys
could be out getting stuff done, but you're here
because you didn't respond earlier. And we're al
here because you guys didn't respond.

So -- and frankly, disregarding the -- the
jurisdiction and authority of the Comerce
Comm ssi on pushes everybody agai nst the wall and
endangers -- there's a safety concern that a car
coul d break down over the tracks. | mean, | assune
you guys don't go so fast that you can't stop, but
again, that's what the Conmm ssion does. It
protects safety at crossings, and you guys ignored
us.

So I think that as you conme back to
present your case, you really need to address that,
M. M chaud. But then nore specifically fromthe
time frame that you were ordered to get this done,
the citation order goes out, and then you guys
didn't even show up for that hearing. | mean, talk
about disregard for authority and jurisdiction and

safety, you didn't even show up.
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So | really think you need -- you know,
nost of these citation orders are resolved w thout
having to come to hearing because the railroad
does -- ends up doing what they're doing and says
how t he communi cation is going to conme out better
in the future.

So you said you're here now, address
things to you. That's great. | don't know -- |
don't know if things are going to go back to the
way they were or not, but | would address that nore
than glibly -- be prepared to address that nore
than glibly when we have our full evidentiary
heari ng here.

So again, back to, fromthe citation order
forward, why you couldn't get it done in the tine
frame we set which was admttedly a short tinme
frame and we knew we were going to have an asphalt
problem within a couple weeks so you'd have to junp
on this stuff right away, | don't know if you -- |
think the citation ordered was entered in early
November, | ate Decenber or sonmething |like that --

excuse nme -- l|late October. Early November or |ate
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Oct ober, that's what | neant to say.

And, of course, then M. Marko cites the
utility issue, so | think you're going to have to
get sone evidence, w tnesses, docunmentation that
this was, in fact, stopping you that -- you know,
whet her it's letters from Com Ed and Ni cor about
what they were doing and, you know, how they could
have possibly worked together with you.

And your asphalt supplier -- let's see.
Due to cold weather, asphalt production is slow.
Well, slow production is not the sane as no
production. You know, what does that mean? Does
t hat mean that -- that the contractors couldn't
get -- the contractors couldn't finish their other
jobs? | mean, he's not even representing he
couldn't get asphalt. He's just saying production
was sl ow, you know, and it's cold weather. Well,
on Novenmber 25th when he wrote this, that m ght
have been true. On the day he received the
citation order, which he would have received the
i nformation earlier had you come to the hearing,

was it slow then? How long did it take you guys to
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ramp up and get in gear and try to do anything
about it? You know, these are the answers to the
guesti ons because other than that, you' ve got a
potential $500-a-day penalty. You know, maybe you
guys don't care about a --

MR. M CHAUD: We certainly do.

JUDGE DUGGAN: -- a potential $500-a-day
penalty where nothing gets done and maybe you
have -- maybe once you fill this out, what you're
saying, you may be right on point and say it's next
to i mpossible, totally unreasonable for you guys to
have gotten anything done at that point. But |
don't know.

What |'m suggesting is that you m ght want
to get your ducks in a row and don't just conme in
and repeat what M. Marko said and don't bring in
M. Marko and have him repeat it. | ' m sayi ng prove
it, right? Do you understand?

MR. M CHAUD: Yes.

JUDGE DUGGAN: It shouldn't be that
difficult. | nmean, everything is nore of a pain

t han, you know, just comng in and telling me
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t hi ngs, but -- but representations need to be made
as to why things couldn't be done. You know, you
have to nmake representations that -- when you' ve
got a potential penalty, you've got to be able to
back it up. So that's what |I'm | ooking for.

Brian, do you think that there's nore?

MR. VERCRUYSSE: Nothing to add, your
Honor .

JUDGE DUGGAN: Okay. And do you have any
guestions, M. M chaud, about anything el se, how
you should prove somet hing, anything else that you
need to prove it, | mean, how far we have to go? |
mean, it's always a pain when you try to prove
sonmet hing to sonebody el se and you don't really
know how far you have to go to satisfy it, but
that's why | kind indicated to you, you may --
frankly, you're probably going to have a hard tine
getting letters fromutilities is nmy experience
with utilities, but, you know, make an effort and
be prepared to conme in here and tell me you made an
effort if you don't have a letter. Find some way

to show that these utility guys were actually at
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this -- now, which one was that?

MR. VERCRUYSSE: That was Division Street,
your Honor.

JUDGE DUGGAN: Yeah. So he wasn't even
maki ng that excuse for North Street.

MR. VERCRUYSSE: Your Honor, from Staff's
perspective, North Avenue or Illinois 64 was al ways
our biggest concern. And for the record, that was
the video that was presented at the hearing. There
was no video for --

JUDGE DUGGAN: The video wasn't Division?

MR. VERCRUYSSE: Yeah. The video was not
Di vision. And Division, after my inspection on the
30th, it was patching, but it did seemto hold and
take care of the inmmedi ate safety concerns.

The question and the concern has been
North Avenue and getting that done, so we | ook
forward to see this work that will be done by the
end of April.

JUDGE DUGGAN: Yeah. \When you say you
I nspected it on the 30th, the 30th of March?

MR. VERCRUYSSE: | inspected the
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Di vision Street crossing on Decenmber 30th of 2014
after --

JUDGE DUGGAN: So this work was done by
Decenber 30th?

MR. VERCRUYSSE: That's correct, your
Honor. They -- the railroad, on their behalf or to
their credit, they were able to |ocate and get a
type of asphalt mx to do the patchwork at
Division Street. Then we got -- then we got into
the cycle of -- whether it was city permt or
weat her-driven, North Avenue just kept | agging.
That's not an explanation or excuse for the other

parts, but that's just what had happened, so...

JUDGE DUGGAN: Okay. Well, | would say
this. |If you already know sonme things that neans
that -- that you think some of their noves were

reasonabl e, then you can go ahead and tell me that
now so we're not putting themto a burden of
provi ng somet hing that you already kind of agree
with.

MR. VERCRUYSSE: Di vision Street honestly,

because they had conpleted it by the 30th and they
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had made the effort at that point, utility letter
or not, it doesn't matter to nme as Staff
personally. North Avenue has been the question,
and honestly what's going to speak a lot is how
well the work is done now by the end of April.

JUDGE DUGGAN: Okay. Well, it |ooks like
you're off the hook on the utility proof there,
M. Mchaud, so let's -- is the problemwth
North Street that it needed to be -- it really
couldn't be repaired w thout pulling up the panels
and supporting thenm? |Is that what your
understanding is, M. Vercruysse?

MR. VERCRUYSSE: Yes.

JUDGE DUGGAN: Okay. They couldn't do a
short patch on North Avenue?

MR. VERCRUYSSE: No. They needed to
rempove the asphalt -- or the panels, the rubber
panel s as you note, yes.

JUDGE DUGGAN: So -- so what do you see
the question as for North Street as to the
reasonabl eness of them not getting it done

within -- by the 30th of Novenber?
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MR. VERCRUYSSE: The reasonabl eness of
getting it done by the -- the end of this nmonth?

JUDGE DUGGAN: No.

MR. VERCRUYSSE: "' m sorry.

JUDGE DUGGAN: The citation order wanted
it to be done by November 30th. What do you see as
the issue in that? |Is that nerely getting the
asphalt and being able to work in the weather and
getting -- and dealing -- put down the asphalt in
the cold weat her?

MR. VERCRUYSSE: Honestly, | don't know,
your Honor.

JUDGE DUGGAN: Well, M. Fuhrer, if you
don't mnd and, M. M chaud, if you don't m nd,

"1l ask M. Fuhrer.

M. Fuhrer, what do you think the issue is
as to not getting the North Street done by the 30t h;
i n other words -- go ahead.

MR. FUHRER: The city would not grant us a
permt -- due to the time of year with Christnmas
and North Avenue being so busy, they did not want

to take half of it out of service.
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JUDGE DUGGAN: All right.

MR. FUHRER: Because Christmas -- you
know, that time of year, North Avenue is very busy
and Division was already closed down with all the
construction over there and everything was being
diverted to North Avenue. To have two crossings
out or two roads being under construction again was
too nmuch, so they denied the permt.

JUDGE DUGGAN: And woul d you know,
bal | park off the top of your head, when you
submtted the permt?

MR. FUHRER: I n Novenber, | ate Novenber
someti nme.

JUDGE DUGGAN: Okay. It was late
November. When did they start working on Division
or close Division?

MR. FUHRER: It's been closed on and off
all sunmmer. Or was.

JUDGE DUGGAN: Well, here's what |'m
getting at. M. Mchaud, this is what |I'm getting
at. You may have had such a small w ndow that,

yeah, nothing else could be done, but you have to
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| ook at the date the citation was issued, the date
you received it, the date you filed this permt,
and obviously when the permt was denied, and if
there's any way you can find out when Division was
cl osed during that period of tinme; in other words,
i f Division was -- if you've got -- if you've

got -- let's say you got the citation order on
November 1st and Division was opened from

November 1st and November 20th and you guys didn't
apply for a permt until the 20th, well, you know,
you did have an opportunity. You just sat on it,
you know.

But if Division was closed the whole tine
and you filed your permt two days after you got
the order, well, you did what you could do, you
know. Follow nme on that?

MR. M CHAUD: Yes.

JUDGE DUGGAN: So, | nean, just kind of
| ook at the practicality of it.

And again, | would like a little nore
than -- you know, do you have a copy of this

permt, M. Fuhrer, the application?
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MR. FUHRER: Did I what?

JUDGE DUGGAN: Do you have a copy of the
permt that you filed in Novenber?

MR. M CHAUD: For North Avenue, do you
have a copy of it?

MR. FUHRER: Not -- no. | can't renmenber
where it's at.

JUDGE DUGGAN: Okay. Would you have to go
to the city to get a copy?

MR. FUHRER: Probably.

JUDGE DUGGAN: And what about the denial?
How did they deny it did? Did they just call you
up and deny it or...

MR. FUHRER: We went in there and -- there
was sonme issues, and they -- because of the
construction and timng, they wouldn't issue one at
first.

JUDGE DUGGAN: That wasn't nmy question.
Can you hear me okay?

MR. FUHRER: Yeah.

JUDGE DUGGAN: Okay. M question was how

did they deny? Did they just tell you that, or did
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they issue an order, sonme docunent or letter? How
did they deny it?

MR. FUHRER: Oh, they told us. They told
us.

JUDGE DUGGAN: Okay. So they don't --
there's no docunentation as far as you know?

MR. FUHRER: Correct, yes.

JUDGE DUGGAN: Do you have any cal endar
t hat says when you went in there and did that?

MR. FUHRER: | don't know if they would
say or not.

JUDGE DUGGAN: COkay. |If you have to prove
when you went in there to do this, how would you do
it?

MR. FUHRER: Joe Alonzo and |, we went
over there afterwards and had a discussion with a
coupl e people in the city, and that's how we cane
up with a different time.

JUDGE DUGGAN: | have no idea what you
just said. M question was if you had to prove the
date you did it, how would you prove it?

MR. FUHRER: Probably can't.
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JUDGE DUGGAN: Okay. Brian, is this worth
pur sui ng?

MR. VERCRUYSSE: Your Honor, |'m | ooking
back through nmy cal endar record and there are
records going -- starting on Novenmber 14th where
there is coordination with the City of Chicago, Joe
Al onzo, who's their railroad coordinator and is
separate fromtheir permt departnment, where he
tries to link the permt departnment people with
M . Fuhrer.

And then as we continue fromthere -- and
|'d have to go back into this in greater detail --
| see things then coming in -- or emails -- I'm
sorry -- from Decenber 9th regarding a permt
denial. | would have to go back and review how
that transpired, but | could not speak for the city
on what their decision was.

| did hear, as noted, that there was the
Chri stmas shopping and this is a heavy commerci al
district with every store you can imgine that it
woul d be heavy usage, but | do see a permt

application that was submtted by Eman Bungui .
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MR. M CHAUD: She's a forner paral egal
with our -- who's no |longer in our -- she's no
| onger with us, but she was in the | egal
depart nment.

MR. VERCRUYSSE: So in regards to pursuing
this further and seeing where the railroad was
versus the City of Chicago or Chicago Departnment of
Transportation, | guess the question is having
sonmebody fromthe City of Chicago here. Joe Alonzo
was at our first hearing, but |I know counsel from
Chi cago was not present, so | don't know if there's
sonet hing that you would like in that respect to
have the city present. The citation doesn't note
them specific. It's just lowa Pacific Hol dings and
t he Chicago Term nal Railway. So do you --

JUDGE DUGGAN: No. | nmean, if Alonzo
knows -- knows what happened -- and obviously he's
an i ndependent witness, so he's not going to be
bi ased for the railroad one way or the other,
woul dn't think. | nean, if Alonzo conmes in and
tell us something that happened, that's, | think,

reliable for us.
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MR. M CHAUD: He's the person | do intend
to contact today to discuss the plans for
North Avenue.

JUDGE DUGGAN: Well, | mean, maybe get a
feel fromhimas to whether he thinks that the
railroad's excuse is legitimate or not. And I
understand it's a short time frame. You'd have to
jump right on it. | do understand it. The problem
I's you did need to junp right on it, you know, even
after you were approved so | ong.

But, you know, like you said, if you did
jump on it and you still couldn't get it done
because of the city, you know, that's the way it
goes.

But you said sonmething about a
Decenber 9th permt?

MR. VERCRUYSSE: Your Honor, it was
when -- initially, | guess, there was discussions
with -- M. Alonzo, November, had first provided
what the permt requirenments were to the city;
here's the documents you need to fill out; here's

what we expect fromyou. And then ny trail goes
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cold until that Decenmber 9th cal endar record | have,

and that's when the emails start back up for ne.

JUDGE DUGGAN: Well, maybe -- let ne say
this. Maybe -- do you know Al onzo, M. M chaud?
MR. M CHAUD: | do not, but I will -- no.

| do not know him

JUDGE DUGGAN: Well --

MR. FUHRER: | do.

JUDGE DUGGAN: -- | guess with this in
m nd, you tell me what you think the best way to go
about this is, Brian. |If you're going to talk to
him you get a feel for that. | don't know if
M. M chaud needs to talk to him or not, but then
we could have a status -- a phone status. And if
what he says is that he called, our concerns about
whet her the railroad acted diligently after the
citation order, then -- you know, | think
M. Mchaud is going to be doing a |ot of other
work trying to prove it to ne.

So do you have any other ways to approach
it, you think, nore efficiently or nore -- nore

certainly?
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MR. VERCRUYSSE: |Is that to M. M chaud or
to nme, your Honor?

JUDGE DUGGAN: That's to you, Brian. Or
M. Mchaud, if you want.

MR. M CHAUD: | think that's for you to
confirmthat Joe Alonzo will corroborate what we're
sayi ng.

MR. VERCRUYSSE: We can call and contact
M. Alonzo and discuss this and we can include --
set up a conference call that works wi th your
schedul e so that he can provide their points. That
woul d work fine.

JUDGE DUGGAN: Okay. But do you want to
talk to himprelimnarily and just get a view that
it seems to work? |If it's sinple enough, then you
could just relay to me by a phone conference. You
don't even have to try to include Alonzo. | guess,
Brian, if you're satisfied, then -- you don't think
that -- you think it's sinple enough, then probably
maybe you don't need to include him |If you think
there's any -- if you think it's better to have him

on the phone and it's convenient to do, let's do
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it. 1'll leave that up to your judgnent. Okay?

MR. VERCRUYSSE: That sounds good. Thank
you. We'll contact you and provide dates back to
you fromall of the parties that would work for a
phone conference and see if it works with your
schedul e.

JUDGE DUGGAN: Okay.

MR. VERCRUYSSE: Okay.

JUDGE DUGGAN: So you're going to talk to
M. M chaud about what Al onzo says or --

MR. VERCRUYSSE: Correct.

JUDGE DUGGAN: Okay. You guys work it out
t hen?

MR. VERCRUYSSE: Yes.

JUDGE DUGGAN: M. M chaud, do you
under st and?

MR. M CHAUD: Understood, yeah.

JUDGE DUGGAN: Okay.

MR. M CHAUD: Just for the North Avenue
pl ans, we can -- if you would like us to copy you
on the emails, you know, on whatever the plans are,

we can do that, too, so we're all kept abreast of
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what's goi ng on.
JUDGE DUGGAN: Copy Brian. You don't want
to copy nme.
MR. M CHAUD: No. | know. | meant Bri an.
MR. VERCRUYSSE: That's fine.
JUDGE DUGGAN: Well, you know, |'ve been

copied and | al ways appreciate the effort, but

sonetines -- if anybody wanted to make an i ssue out
of things, | don't want to deal with that issue,
SO -- you know, me getting information outside of

court, you know.

So all right. Well, then let's just |eave
it at that. Il will wait to hear from you guys.
And then we'll probably have anot her phone status
at sonme point and then decide if -- if we do get to

t he evidentiary hearing, we hopefully know what
we're going to do. Okay? Does that sound
reasonable to everybody? M. M chaud?

MR. M CHAUD: Yes. Just to be clear, so
| ong as M. Vercruysse is satisfied with Joe
Al onzo's coments on why North Avenue was del ayed,

then there's no additional requirenment for -- for
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me to provide evidence, correct?

JUDGE DUGGAN: Well, if M. Vercruysse is
satisfied and it's a sinple explanation, then all
' msaying is at that point, we could have a phone
statute without M. Alonzo present. At that point

| may or may not have other questions. And if |

don't and | amin agreenment or |'msat- -- and
Brian is satisfied, then I'm okay, too. I f that
happens, then we'll still have to find out how

we're going to address the sinple penalty issue and

put this on the record. You know, maybe we'll just
do a witten stipulation, you know, but |I've got to
submt, | think, something to the -- | do have to

submt something to the Comm ssion on the citation
order -- |'ve got to follow up. 1've got to have
somet hing on the record expl aining why we didn't
penalize you or why we did penalize you or whatever.

When | say that, | don't mean me. | just
report to the Conmm ssion. You know, | make
recommendations to them  Okay?

But yeah, if we end up with an explanation

and everybody is on board, then yeah, a written

96



10

11

12

13

14

15

16

17

18

19

20

21

22

stipulation m ght be the easiest way to go. So
we'll figure -- we'll cross that bridge after we
talk to Alonzo and we have a phone status. Okay?

Does that answer your question,

M. M chaud?

MR. M CHAUD: Yes.

JUDGE DUGGAN: So you don't have to | ook
yet.

MR. M CHAUD: Okay. |Is there anything
el se that you would -- that your Honor would |ike
fromus in your consideration of whether to
reconmmend, you know, any penalties other than the
proper -- proper and swift conpletion of the

North Avenue crossing?

JUDGE DUGGAN: Yeah. | think we've just
got to wait and see what -- how Alonzo fills in and
corroborates enough to say -- do you know what |
mean? | do think -- you know, like |I said, if you
| ook -- when you receive a citation -- and
obviously if you receive -- if it's issued on

one day, certainly we can assune you received it by

seven days | ater because you may not have a
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"received by" stamp in your office, but, you know,

| mean, if Alonzo knows the tine frane of the
permts, then that's what we've got to kind of gibe
to see if you guys sat around for a nmonth or

two weeks and it was, you know, 80 degrees out in
Novenber and you didn't do anything. Well, we've
got to think about that.

So what else do I need fromyou? | don't
know. Look and see whether you can document it
out, when you got the thing, and whatever you can
find out about what you did. But it sounds I|iKke
you need to talk to Alonzo first because it sounds
| i ke M. Fuhrer doesn't have records. He doesn't
know. If Alonzo coordinated with the city, then I
guess then he's the one to talk to rather than
having to go to the city first. Obviously | would
hope the city would have records -- a copy of the
application, but maybe not.

But that's what |I'm saying. You just talk
to Alonzo first. Then if he doesn't know anyt hing
or -- you know, you m ght want to -- M. M chaud,

you m ght want to at |east call the permt
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departnment up and the permt guy up and say, hey,
do you have records, do you have a copy of the
permt, and then fax it to you. You know, you can
do that. All right?

MR. M CHAUD: Yes.

JUDGE DUGGAN: Yeah. And if -- do you
have any record of when you denied it? He goes,
yeah, | keep a ledger. Well, would you fax me a
copy of the | edger, you know, sonething |ike that.
Just -- you know, nmake a phone call and see
what ever he's got. And we'll see what Alonzo says
in the meantime and -- and you guys get together on
a phone status. Okay?

MR. M CHAUD: Yes.

JUDGE DUGGAN: And your chances are not
being foreclosed. [|I'mjust trying to figure out
what we did today. So we made a | ot of progress so
we know what kind of proof you are going to have.
Just because | didn't think of it today doesn't
mean anybody is precluded. [t's an ongoing
process. Okay? Good deal ?

MR. M CHAUD: Yeah. And | would like to
99



10

11

12

13

14

15

16

17

18

19

20

21

22

apol ogi ze for our non-appearance at the evidentiary
hearing. | wasn't here, but | can't imgine it was
done willfully. | -- my assunption is it was an

i nternal m scommuni cati on.

JUDGE DUGGAN: All right. | appreciate
t hat .

So all right. So we will just continue
generally until | get notice that a phone status
will be hel pful.

Is it agreeable for Brian to email me with
that or to call me to tell me you're ready for a
phone status, M. M chaud?

MR. M CHAUD: Yes.

JUDGE DUGGAN: Okay. And you can do the
sane thing. |If you're ready, you can get ahold of
me. Okay?

MR. M CHAUD: Yeah.

And, your Honor, | think |I may have given
you the wrong phone nunber in the begi nning. That
needs to be changed. |If I may | ook at my phone
because | gave our general nunber...

lt's (312) 667-0377 is nmy direct |ine.
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1 MR. VERCRUYSSE: Okay. Thank you.

2 JUDGE DUGGAN: You better give that to ne
3 one nore tinme.

4 MR. M CHAUD: (312) 667-0377.

5 JUDGE DUGGAN: Okay. All right.

6 MR. MCHAUD: It's probably a public record.
7 JUDGE DUGGAN: Right, yeah. 1It's in there
8 somewher e.

9 Okay. This is continued until further

10 notice. Very good. Thank you.

11 MR. M CHAUD: Thank you, your Honor.

12 MR. VERCRUYSSE: Thank you.

13 (SINE DI E.)
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